
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

CORPUS CHRISTI DIVISION

ANTHONY A. WHITEHURST §
§

V. §   C.A. NO. C-03-300
§

UNITED STATES, ET AL. §

ORDER DENYING MOTION FOR APPOINTMENT OF COUNSEL

This is a civil rights action filed by a state prisoner pursuant to 42 U.S.C. § 1983.  Plaintiff’s

motion for appointment of counsel is pending.  (D.E. 99).  Plaintiff also seeks to have the United

States Attorney recused from representing defendant Angel Garcia who is being sued in his individual

capacity.  Id.  

No constitutional right to appointment of counsel exists in civil rights cases.  Wendell v.

Asher, 162 F.3d 887, 892 (5th Cir. 1998); Akasike v. Fitzpatrick, 26 F.3d 510, 512 (5th Cir. 1994)

(per curiam).  A district court is not required to appoint counsel unless “‘exceptional circumstances’”

exist.  Cupit v. Jones, 835 F.2d 82, 86 (5th Cir. 1987) (quoting Jackson v. Dallas Police Dep’t, 811

F.2d 260, 261 (5th Cir. 1986) (per curiam)).  Among the factors that the Court should consider are:

“(1) the type and complexity of the case; (2) whether the indigent is capable of adequately presenting

his case; (3) whether the indigent is in a position to investigate adequately the case; and (4) whether

the evidence will consist in large part of conflicting testimony so as to require skill in the presentation

of evidence.  The court should also consider  whether appointed counsel would aid in the efficient and

equitable disposition of the case.”  Jackson, 811 F.2d at 262 (citing Ulmer v. Chancellor, 691 F.2d

209, 213 (5th Cir. 1982)); accord Norton v. Dimanza, 122 F.3d 286, 293 (5th Cir. 1997). 

Upon careful consideration of the factors set forth in Jackson, the Court finds that appointment
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of counsel is not warranted.  Regarding the first factor, plaintiff’s claims do not present any

complexities that are unusual in prisoner actions.  Indeed, the issue at hand is whether or not

defendants intentionally destroyed plaintiff’s personal belongings.  Plaintiff has presented this issue

capably to the Court and can do so at trial.  

The second and third factors are whether the plaintiff is in a position to adequately investigate

and present his case.  Again, plaintiff has thus far demonstrated that he is able to adequately

communicate and file pleadings with the Court.  

The fourth factor requires an examination of whether the evidence will consist in large part of

conflicting testimony so as to require skill in the presentation of evidence.  Plaintiff’s action has been

set for trial on February 14, 2006.  The issues and evidence anticipated at trial are not so complex that

plaintiff cannot present them to the Court and a jury.  Finally, there is no indication that appointing

counsel would aid in the efficient and equitable disposition of the case.  

Plaintiff argues in support of his motion that he needs an attorney because defense counsel

lodged a number of objections to plaintiff’s deposition upon written questions.  (D.E. 99).  As it has

already been addressed, (D.E. 90), defendant has an obligation to make any objections to the written

questions prior to those questions being posed to the deponent.  See Fed. R. Civ. P. 32(d)(3).  Indeed,

“a party who has not objected to a leading question at the taking of a deposition may not subsequently

object to it when the deposition is introduced at the trial.”  Elyria-Lorain Broad Co. v. Lorain Journal

Co., 298 F.2d 356, 360 (6th Cir. 1961).  Defendant’s objections were noted for the record and

preserved for trial.  (D.E. 90).  

As the undersigned magistrate judge has previously cautioned regarding the admissibility of

deposition transcripts at trial, (D.E. 90), the fact that a deposition may be taken by written questions

does not necessarily mean that plaintiff will be able to use that deposition at trial.  As the Fifth Circuit
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has determined, deposition transcripts may be excluded at trial, for example, when they elicit

“answers to hypothetical questions which did not reflect the facts in evidence.”  Neveaux v. Cent.

Gulf S.S., 503 F.2d 961, 962 (5th Cir. 1974) (per curiam).  Similarly, written deposition questions

should be drafted so as to seek specific facts as opposed to conclusory generalities.  See Molignaro v.

Dutton, 373 F.2d 729, 731 (5th Cir. 1967).  If plaintiff’s written questions fail these guidelines, then

the deposition transcript, in whole or in part, may be excluded from use at trial.  

No “exceptional circumstances” exist that warrant the appointment of counsel at this time. 

Accordingly, plaintiff’s motion for appointment of counsel, (D.E. 99), is DENIED.  Furthermore, to

the extent that plaintiff seeks to have the United States Attorney recused from representing defendant

Angel Garcia, that motion, (D.E. 99), is DENIED.  

ORDERED this 28th day of November 2005.

____________________________________
BRIAN  L. OWSLEY  
UNITED STATES MAGISTRATE JUDGE                     
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